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OPINION 


Annapolis,  lith  February,  1865. 
To  THE  Honorable  John  M.  Frazier, 

Speaker  of  the  House  of  Delegates: 

giy> : — In  compliance  with  the  request  that  I  should  give  to 
the  House  of  Delegates  my  opinion,  in  writing,  upon  the  fol- 
lowing questions : 

1st.  Is  it  competent  for  the  Legislature  to  pass  any  law  by 
which  the  privilege  of  taking  oysters  in  the  Chesapeake  Bay 
and  its  Tributaries,  being  navigable  waters,  shall  be  confined 
to  the  citizens  of  the  counties  bordering  on  such  navigable  wa- 
ters, to  the  exclusion  of  the  citizens  of  other  portions  of  the 
State. 

2nd.  Is  it  competent  for  the  Legislature  to  pass  any  law  by 
which  the  privilege  of  taking  oysters  in  the  waters  aforesaid, 
shall  be  restricted  to  the  citizens  of  this  State  to  the  exclusion 
of  citizens  of  other  States. 

3rd.  If  the  Legislature  should  pass  a  law  granting  licenses 
to  owners  of  vessels  to  dredge  for  oysters  in  the  Chesapeake 
Bay  within  certain  limits,  would  it  be  competent  to  restrict 
such  licenses  to  the  citizens  of  any  particular  counties  of  the 
State  to  th^^  exclusion  of  the  citizens  of  other  counties,  or  to 
the  citizens  of  this  State  to  the  exclusion  of  citizens  of  other 
States,  or  make  any  discrimination  by  requiring  a  higher 
rate  of  license  to  be  paid  by  citizens  of  any  of  the  counties  of 
this  State  or  of  other  States. 

4th.  Would  a  law  of  the  State  of  Maryland  containing  any 
of  the  exclusive  privileges,  restrictions  or  discriminations 
above  mentioned  be  in  such  particulars  constitutional  and 
valid. 

I  have  the  honor  respectfully  to  submit  this  communication : 

It  has  been  decided  by  the  highest  legal  authorities  of  the 
United  States,  of  this  State  and  of  many  of  the  other  States 
of  this  Union,  that  when  the  Eevolution  took  place  the  peo- 
ple of  each  State  became  themselves  sovereign,  and  in  that 
character  hold  the  absolute  right  to  all  their   navigable  wa- 


ters,  and  the  soils  under  them  for  their  own  common  use,  sub- 
ject only  to  the  rights  since  surrendered  by  the  Constitution 
to  the  General  Government,  or  granted  by  them  to  communi- 
ties, or  to  individuals — and  that  this  property  in  the  naviga- 
ble waters  and  in  the  soils  under  them  is  held  by  the  respec- 
tive States  for  the  common  uses  of  their  people,  among  which 
are  the  rights  of  navigation,  and  of  taking  fish  as  well  shell- 
fish as  floating  fish. 

By  these  authorities  it  has  been  also  decided,  that  the  Leg- 
islatures of  the  several  States  have  in  the  many  cases  there 
referred  to,  legally  exercised  exclusive  jurisdiction  over  this 
public  property  in  the  navigable  waters,  and  soils  under  them, 
by  regulating  and  restraining  the  modes  of  enjoying  these  com- 
mon rights  of  their  respective  citizens.  As  to  navigation — in 
allowing  piers  or  wharves  to  be  built  out  upon  the  soil  of  na- 
vigable waters,  but  so  as  not  materially  to  obstruct  naviga- 
tion, &c.  As  to  fisheries — in  passing  laws  prescribing  the 
time'  and  mode  of  taking  fish,  transferring  a  portion  of  the 
State's  title  for  a  time  by  grants  of  the  right  of  fishery  to 
communities  or  to  individuals  over  this  soil,  abridging  this 
common  privilege  of  fishery  for  the  public  good,  and  gener- 
ally in  legislating  on  this  subject  as  the  State  deemed  most 
for  the  benefit  of  all. 

1  Hatstid's  Eep.  1,  on  New  Jersey  laws. 
Baldwin's  Rep.,  72,  Delaware  laws. 

3  Gray's  Rep.,  2*73^  Massachusetts  laws. 

2  Conn.  Rep-,  484,  Connecticut  laws. 
37  Maine  Rep.,  474,  Maine  laws. 

14  Wendell's  Rep.,  42,  New  York  laws. 
5  Harris  and  Johnson,  203,  Maryland  laws. 
Manuscript   Report  of  Maryland  Court   of   Appeals, 

Phipps'  laws. 
Others  against  the  State,  June,  '64,  laws. 
16  Peters,  U.  S.  S.  Court  Reports,  410. 
18  Howard  same,  74, 

3  Kent's  Com.,  418. 

2  Story  on  Con.  U.  States,  517,  sec.  1069. 

It  will  also,  appear  from  these  authorities  that  the  right  of 
the  State  through  their  laws,  including  decisions  on  the  laws 
of  this  State,  to  control  their  own  citizens  in  the  enjoyment  of 
this  common  right  of  fishery  has  been  sustained. 

The  Legislature  of  this  State  has  always  made  discrimina- 
tions in  favor  of  citizens  bordering  on  navigable  waters  and 
does  now  make  such.  See  Code,  title  oysters,  pages  477 
and  seq.,  section,  11,  12,  14,  17,  18,  19,  25,  26  and  27. 

The  laws,  however,  received  in  the  cases  cited  and  the  pre- 
vious and  existing  laws  of  this  State,  have  not  been  so  re- 
strictive and  exclusive  as  to  the  citizens  who  should  enjoy 


th: !  priviledge  of  taking  oysters,  as  thefrst  of  these  questions 
C0L.;.emplates.  That  proposing  to  confine  the  privilege  of 
taking  oysters  in  the  entire  Chesapeake  Bay  and  its  tributa- 
ries, "being  navigable  waters  to  the  citizens  of  the  counties 
bordering  on  such  navigable  waters  to  the  exclusion  of  all 
other  citizens  of  the  State.  Public  policy  and  other  reasons 
may  induce  the  Legislature  in  its  wisdom  to  exceed  what  has 
been  hitherto  done  in  the  premises,  and  enact  such  a  law  and 
thereby  exclude  a  majority  of  the  people  of  this  State,  perhaps 
from  this  common  privilege,  and  yet  I  am  notprej^ared  to  say, 
ajjriori,  that  it  is  not  competent  for  the  Legislature  to  do  so. 
The  power  of  the  Legislature  of  this  State  over  this  subject, 
I  think  is  complete — no  power  over  it  exists  elsewhere.  No 
direct  power  is  granted  to  Congress  over  the  soil  under  naviga- 
ble waters,  consequently  it  remains  subject  to  State  Legisla- 
tion. 

9  Wheat,  1,  Gibbon  vs.  Ogden. 

This  unlimited  source  of  incalculable  wealth  to  the  State, 
lying  buried  at  the  bottom  of  our  waters  to  be  made  useful 
and  answer  the  purposes  designed  by  a  bountiful  Creator 
must  be  the  subject  of  constant  care  and  protection  by  some 
power  claiming  ownership.  That  wise  and  orderly  maxim 
of  the  common  law  of  assigning  to  every  thing  capable  of 
ownership  a  legal  and  determinate  owner,  whereby  confusion 
is  avoided  and  litigation  prevented  is  important  in  its  appli- 
cation to  this  subject.  The  rights  of  the  citizens  of  this  State 
are  to  be  exercised  in  subordination  to  the  laws  of  this  State 
regulating  the  catching  of  oysters,  &c.,  as  the  Legislature 
may  enact  for  the  public  good. 

It  may  be  unwise,  even  unjust,  to  some  of  our  own  citizens 
thus  to  exclude  them  from  this  common  privilege,  especially 
to  the  full  extent  stated  in  this  first  question.  That^  how- 
ever, would  not  show  that  the  right  does  not  exist  but  that  it 
was  not  vfisely  exercised.  The  same  may  take  place  with 
any  of  the  admitted  powers  of  the  Government.  We  must 
rely  upon  the  wisdom  and  virtue  of  the  Legislators  to  do  as 
little  as  possible,  that  may  injure  the  rights  of  the  people, 
and  when  done,  as  speedily  as  possible  redress  their  wrongs. 
The  spirit  of  the  41st  article  of  the  Declaration  of  Rights,  if 
not  its  letter,  ''That  monopolies  are  odious,  contrary  to  the 
spirit  of  our  Government  and  the  principles  of  commerce,  and 
ought  not  to  be  suffered,"  will  no  doubt  have  a  wholesome 
influence  in  restraining  unwise  or  doubtful  discriminations 
against  our  own  citizens  in  the  legislation  on  this  subject. 

I,  therefore,  conclude  on  this  first  question  by  expres;  ing 
the  opinion  that  it  is  competent  for  the  Legislature  to  pass 
sucb  a  law  as  is  described  in  the  first  question  submitted. 

The  second  question  relates  to  the  right  of  the  State  to  pass 


laws  restricting  the  privilege  of  taking  oysters  to  its  own 
citizens. 

It  is  suggested  that  the  2fl  section  of  the  4th  Article  of  the 
Constitution  of  the  United  States  declaring  '^that  the  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  States,"  forbids  such  a  restric- 
tion. But  this  is  not  so — as  early  as  1Y97  Chief  Justice  Chase 
held  that  to  these  words  was  to  be  given  aparticular  and  limited 
operation  not  a  full  and  comprehensive  one,  and  this,  he  says, 
was  admitted  in  the  argument,  and  that  they  do  not  include 
the  rights  of  election  or  of  being  elected  or  of  holding  office, 
&c. 

5H.  andMcH.,  554. 

y  Maryland,  210. 

The  very  question  came  before  Chief  Justice  Washington, 
and  he  decided  that  these  words  "privileges  and  immunities 
of  citizens"  are  to  be  confined  to  snch  a.s  are  fimdamental, 
such  as  belong  to  citizens  of  all  free  Governments,  and  such 
as  have  always  been  enjoyed  by  citizens  of  the  several  States. 
Citizens  of  the  States  are  not  to  participate  in  all  the  rights 
which  belong  to  citizens  of  particular  States — much  less  says 
he,  in  the  regulation  of  the  use  of  the  common  property  of 
the  citizens,  is  the  Legislature  bound  to  extend  to  the  citizens 
of  all  the  other  States  the  same  advantages  as  are  secured  to 
their  own  citizens.  The  oyster  beds  of  the  State,  he  proceeds 
to  say,  may  be  abundantly  sufficient  for  the  use  of  thecitizensof 
that  State,  but  might  be  exhausted  or  destroyed  if  the  Legis- 
lature could  not  so  regulate  the  use  of  them  as  to  exclude  the 
citizens  of.  other  States  from  taking  them,  except  under  such 
limitations  or  restrictions  as  the  law  may  prescribe. 

4  Wash.  C.  C.  Rep.,  380,  &c.,  Corfield  vs.  Coryall. 

See  also  3  Gray's  Rep.  276,  Durham  vs.  Lamphere. 

Baldwin  Rep.,  72,  Runnell  vs.  Boggs. 

6  Pick  Rep.  Abbot  vs.  Bayler. 

These  cases  so  clearly  decide  the  second  question  in  favor 
of  the  right  to  exercise  the  power  there  stated  that  nothing 
more  need  be  added. 

The  Legislation  of  many  of  the  States  has  for  years  denied 
to  the  citizens  of  other  States  the  privileges  of  fishing  in  their 
navigable  waters,  which  were  enjoyed  by  their  own  citizens, 
and  nevertheless  I  can  find  no  case  decided  against  the  con- 
stitutionality of  such  Legislative  discrimination  in  favor  of 
their  own  citizens. 

The  following  references  are  the  laws  of  the  States  on  this 
this  subject : 

1  New  York  Revised  Code  687  and  688. 
Virginia  Code  451,  452,  453—1860,  chap.  101,  page 
502-3. 


Maryland  Code,  title  Oysters,  sees.  2,  3  and  4. 
Massachusetts  General  Statutes,  pages  431,  432. 
Mississippi  Revised  Code,  page  222. 
Maine  Eevised  Statutes,  pages  504,  505. 
Connecticut  Statutes,  pages  563,  564. 
Delaware  Revised  Code,  pages  150,  151,  152. 
North  Carolina  Revised  Code,  pages  449,  450. 

There  is  one  single  exception  to  this  discriminating  power 
of  the  Legislature  in  favor  of  our  own- citizens  and  against 
the  citizens  of  other  States,  that  is  in  regard  to  the  citizens 
of  Virginia,  against  whom  alone  no  such  discrimination  can 
he  made  in  catching  oysters  in  the  Potomac,  and  perhaps  in 
the  Pocomohe  Rivers.  By  the  compact  between  the  States  of 
Maryland  and  Virginia  [see  Act  of  1785,  ch.  1,  sec.  8]  it  is 
provided  that  all  laws  and  regulations  for  the  preservation  of 
fish,  &c.,  in  the  River  Potomac  shall  be  by  the  mutual  con- 
sent of  both  States,  &c.  This  necessity  for  concurrent  legis- 
lation by  the  two  States  on  the  subject  of  the  oyster  laws  has 
been  recognized  by  our  Court  of  Appeals  in  9fch  Maryland 
Rep.,  31 — the  State  vs.  Hoofman — as  to  the  Potomac  River. 
This  discrimination  in  favor  of  citizens  of  Maryland  fishing 
and  oystering  in  both  the  Pocomoke  and  Potomac  Rivers  is 
made  by  the  legislation  of  Virginia. 
See  Code  page  452. 

The  third  question — what  has  been  before  written  in  rela- 
tion to  the  first  and  second  questions  will  in  a  great  degree  apply 
to  this  the  third  question.  If  as  contended  under  the  first  ques- 
tion, the  Legislature  have  the  power  to  confine  this  right  of 
catching  oysters  to  the  citizens  of  some  of  the  counties  to  the 
exclusion  entirely  of  the  citizens  of  the  other  counties  of  the 
State,  they  would  have  the  power  to  restrict  those  citizens  as 
to  the  instruments  by  which  the  oysters  are  to  be  caught,  the 
mode,  by  license  or  otherwise,  which  the  Legislature  may 
adopt  as  evidence  of  the  grant  of  this  right  to  catch  them, 
and  the  amount  of  money  to  be  paid  for  these  licenses.  The 
greater  power  to  exclude  entirely  comprehends  the  lesser  to 
limit,  modify  and  regulate  the  mode  of  exclusion. 

Again,  what  has  been  before  writt'jn  suggesting  most  re- 
spectfully doubts  as  to  the  wisdom  or  policy,  not  the  power  of 
such  exclusive  legislative  action  as  is  implied  in  the  first 
question,  may  be  referred  to  on  this  third  question,  and  per- 
haps for  stronger  reasons,  because  this  assumed  right  of  the 
Legislature  to  exclude  the  citizens  of  certain  counties  from 
the  grant  of  these  licenses  is  not  limited  to  the  citizens  of  the 
State,  who  do  not  reside  in  counties  bordering  on  the  Bay, 
&c. ,  iDut  is  entirely  arbitrary  and  regardless  of  their  localities; 
nevertheless  as  before  written,  I  do  not  doubt  as  to  the  power 
of  the  Legislature  to  pass  any  such  law  of  restriction  or  dis- 
crimination on  this  subject,  as  to  their  own  citizens  as  sug- 
gested in  the  third  question. 


So  much  of  this  qnestion  as  relates  to  the  power  of  the  Legis- 
lature of  this  State  to  exclude  the  citizens  ot  the  other  States 
from  catching  oysters  in  this  State,  has  been  answered  in 
what  has  been  before  written  on  the  second  question.  The 
power  of  the  State  in  their  legislation  on  the  subject  to  ex- 
clude entirely  the  citizens  of  other  States  from  catching  oys- 
ters in  this  State,  or  to  limit  or  restrict  their  exercise  of  this 
right  beyond  the  limits  and  restrictions  imposed  upon  the 
citizens  of  this  State  is  abundantly  shown  in  the  authorities 
referred  to,  and  the  legislation  of  the  different  States  before 
written. 

The  Fourth  Question  : — In  what  has  been  written  on  the 
other  questions  I  have  anticipated  much  that  applies  to  this. 
In  expressing  the  opinions  that  there  is  no  State  constitu- 
tional prohibition  to  the  passage  of  such  laws  as  those  ques- 
tions contemplate,  and  that  the  second  section  of  the  fourth 
Article  of  the  Constitution  of  the  United  States  constitutes 
no  such  prohibition. 

The  only  other  clauses  in  the  Constitution  of  the  United 
States  which  it  has  been  contended  constitute  sucha  prohibition, 
are  the  8th  section  of  the  1st  Article,  giving  to  Congress  the 
power  to  regulate  commerce  with  foreign  nations,  and  among 
the  several  States,  &c.;  and  the  second  section  of  the  third. 
Article,  declaring  that  the  Judicial  power  of  the  United 
States  shall  extend  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  but  these  clauses,  it  will  appear,  constitute  no 
such  prohibition  from  the  quotations  following  : 

''The  Power  of  Congress  over  commerce,  &c.,  [8th  section 
of  the  1st  Article  of  Cons,  of  U.  S.,]  which  comprehends  the 
use  of  and  passage  over  navigable  waters  of  the  several 
States,  does  in  no  manner  impair  the  rights  of  State  Gov- 
ernments to  legislate  on  all  subjects  of  internal  police  within 
their  territorial  limits  not  forbidden  by  the  Government  of 
the  United  States,  even  though  such  legislation  may  indirect- 
ly and  remotely  affect  commerce,  provided  it  do  not  interfere 
with  the  regulations  of  Congress  upon  the  same  subject." 

4  Wash.  C.  C.  Rep.,  376. 

"If  fisheries  and  oyster  beds  within  the  territorial  limits  of 
the  State,  are  the  common  property  of  the  citizens  thereof, 
and  were  not  ceded  to  the  United  States  by  the  power  granted 
to  Congress,  to  regulate  commerce,  it  is  difficult  to  perceive 
how  a  law  of  a  State,  regulating  the  use  of  this  common 
property,  under  such  penalties  and  forfeitures  as  the  State 
Legislature  may  prescribe,,  can  be  said  to  be  in  conflict  with 
the  powers  so  granted." 

4  Wash.  C.  C.  Eep.,  379. 

"The  oyster  bed  is  local,  attached  to  the  soil,  and  belongs 
to  the  owner  of  the  soil,  and  may  be  used  by  him  for  his  own 


8 

benefit,  leaving  unimpaired  the  public  highway  over  the  soil. 
It  is  not  the  water  over  the  beds  that  is  claimed,  that  is  com- 
mon, and  may  be  used  by  the  public,  but  the  use  of  the  soil 
by  the  owner  is  consistent  with  the  use  of  the  water  by  the 
public." 

16  Peters,  U.  S.  Supreme  Court  Rep.,  421. 

"The  Acts  forbidding  the  taking  of  oysters,  whether  by' 
citizens  or  not,  at  particular  times,  and  with  destructive  in- 
struments, prescribing  penalties  and  forfeitures,  do  not  inter- 
dict the  free  use  of  the  waters  for  navigation  and  commerce. 
They  do  not  interfere  with  the  regulations  of  trade.  Oysters 
in  the  beds  in  which  they  grow,  cannot  be  considered  as  ar- 
ticles of  trade  ;  the  right  to  take  them  is  local  and  connected 
with  the  soil :  they  are  such  only  when  lawfully  gathered." 

16  Peters,  U.  S.  Supreme  Ct.  Eep.,  483. 

"The  power  to  regulate  the  fisheries  belonging  to  the 
States,  and  to  punish  those  who  should  transgress  these  reg- 
ulations, was  exclusively  vested  in  the  States  when  the  present 
Constitution  was  adopted,  and  was  not  surrendered  to  the 
United  States  by  the  grant  of  admiralty  and  maritime  juris- 
diction." 

4  Wash.  C.  C.  Rep.,  383. 

18  Howard  Sup.  Co.  of  U.  S.,  76. 

"The  enrolling  and  licensing  vessels  by  the  United  States,'^ 
to  carry  on  the  coasting  trade,  can  confer  on  them  no  immu-  ' 
nity  from  the  operation  of  valid  laws  of  the  State." 

18  Howard  Sup.  Co.  of  U.  S.,  74. 

This  decision,  18th  Howard,  5  Rep.,  deciding  a  case  under 
our  oyster  law  of  1833,  ch.  254,  is  especially  important  in 
connection  with  our  legislation  on  this  subject  ;  it  was  decided 
in  1855,  and  comprehends  most  of  the  subjects  herein  re- 
ferred to. 

These  views  presented  by  me,  and  respectfully  submitted, 
to  show  that  it  is  competent  for  the  Legislature  of  this  State 
to  pass  any  or  all  the  laws  contemplated  by  the  four  inquiries 
on  which  my  opinion  is  requested. 

With  great  respect, 

Your  obedient  servant, 

A.  RANDALL, 
AWy  Gen,  of  Md. 


^^HfnPfMANCHESTER, 
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